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WANT TO SUE
YOUR BROKER?

Sorry, you caw'r—dbur you can go to

secwrities arbifration

by Howard A. Baker

amhﬂﬁlﬂ‘mﬂ@g-mm&rﬂuﬂh&ﬂ&,mm,
seiieg Miim? Well, you'd better stop and take a dheep breah.
because (hat’s simply not going 1o happen. After all, just
becanse your portfolio hasn't kept wp with the overall oarket
doesnt mean you have a valid claim for damages. Imvesiing in tlhe
stock market is not risk-fvee, and investors showld understand that,

But wihat if wou do have a valid gricy-
ance? Pethaps pou're wendering how
sume ol these near-wantibess stocks in
yoarpanfolio cver gt ihere. You tuld the
Mbaciker you wanked income, so why did
fhe pul Fou i a bundh of stnn-up
highfliers?

Ormaybe you ve angne:about these in-
and-out trndes. With 2l those cammis-
sion charges, it Jeofks as il amly ithe lwo-
ker made money. Aronit fhookerage
s i ir salles-
people? And arenll there know-gour-

hess bt o 1 iped

yom puge 52) family lawyer has
fhiculty referring you to one, eall
U COUNLY OF state bar assovintion

tigation? The
greement you

signed when you
penl your brokerage account.
There, tueked awiy in the fine pring,
ies a provision in which you

ented to submit any dispute
‘our broker 1o arbitration,

fork Stock Exchange (NYSE) or
on of Securi-

ors (NASD), 1
primary sell-regulatory organiza-
tions (SROs).

Arbitration has long been a
favored wiy 10 handle all sorts of
commercial disputes lwcaus
faster mnd cheaper than court litiga-
ion, Within the securities industry,
oo, arbitration is nothing new.

in 1987, the U.S. Supreme Court

e a ruling thit nphield the o
rtion provisions in new-account
wereements, That decision, coupled
with the increasing nmwber.of Main
Street investors, has coused scouri-
ties arbitration claims to swell w0
5,000 cases anmually. (Some 85% of
these cases are under the oversight
of the NASD.)

Can small investors  receive
impantial treatment inam industry-
Tun process? Simply pit, yes: A 1992
study by the Government Account-
ing Office fewmnd no evidence that
indusiry-sponsored securities arbi-
tration formms were hinsed against
customers. And 1o help cnsure this
lack of bias, all rules and proce-
dures of SRO arbitration programs
are subject to direct oversight by
the Securities and Excl Com-

arbitrtor. Disputes involving sums
aver these amotnts e heand by
Iwo public arbitmaors plus ome
“imbusiry” arbitror.

The distinction hetween public
and industry arbitmatars boils down
10 wihethier the arbitmtor has an
amgoing connection with the securi-
ties indnstry. Note thy not just
lawyers who serve as arbilrators;

merit a panel of thr

hitrators,
clive role in
selecting the panel chaiman,
‘Overall, investor win rates in SRO
arbitrtion cases stand at aboy

always handed down for 1l
amount of the damages claimed.
Interestingly; win res for investors
whose cases reguire three-arbitratar
panels arce a litle higher than the
aver:

Smaller claims, a5 mentioned, are
decided by i single arbitrater, and
they do not get aetaal hearing
unless the partics request one.
Instead, these cases are resolved on
the basis of paper pleadings
supporting documents, The slightly
lower win rate for customerns with
these smatler claims may be atrib-
wiable to the faet that the amonnts
imvalved moke it hard 1o retain a
Iawyer, so lay customens Taud them-
selves facing off against expori-
eneed brokerage fitm altomeys,

HWow can it be, then, that imesters
win sbeut (0% of the time? For one
thisgg, the NASD and XYSE offer

fll

it ol nther § 5
apply to the NYSE or NASD for cer-
tification, too, Once an applicant is
approved, he or she is required 1o
amdergo special training.

James V. Gargan, a former com-
modity exchange general counsel
who now represems sccurities and
commodilics investors in arbitr-
thon cases, serves as a public arbi-
trator from 1ime to time. He says he
and his cliems benefit from the

i “Asap i

(see bax).

5 IO, ACLHIE 25 YONT 0WR
counsel i a hearing before o
tration panel sometimes has i
advantages. |5 a
e 1 o 1 ;
whe sepves as 3 public artoton
recalls 3 revent case: “In walching
The customer represent hamsedl, o
brerame olrvios b dida | have sy
inbea abuast the (rades b had made
ek reaily had po undersianading of

serv-
ing as an arbilralor gives me an
apPoOrtUnity to-get into an arhitm-
tor's mind-set.”

in the past, an investor could
always learn the professionnl and

mission (SEC).

If you make a claim of less than
510,000 against 1 brokerage firm
under NYSE arbitration miles (or
less than L0080 against a finm
under NASD rules), your dispute
will be handled by a single “public™

sonr lroker ko anderstand your u‘;‘mns.
i aiby and financial

oomdition?
Niaybe yorve tried o ik 1o

wemr hrnker abo 1

A

1sked by pri-

vate lawyers.

Professor Joseph Ogden. co-
direetor of the cling

stresses that

ation, such as s L of

progniake bys.or i i
ot theagling—anil new e or

she refuses 4o Fom yoar
phane calls. What #e de?
Farger about a ol b
suil. Insieadl. youine dbowl
o emorithe warldal seou-
rities arbilrntion.
Your firs stop is o fnd

-
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THE LAW OFFICE OF
JENICE L. MALECKI

> Co:zmk.mzlc

the vight lawyer—and shat

rubably decsnil mean she
dane who bandied your san’s
mnvomebile aooident. Fou noed an

ey wihe:
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anl free port-
foliocvalustion, is s imporiant part
of the program. But all (oo often
these efforts come too lawe, so
Ogden says he'll i

on “horrer steries

his next -
al text e help wamn iny
overreaching brol

Arbitration ruk
lors to reguest th
locimtion

about 50 cilie
While cases i

the country.,
be settled volum-
or to the ren-

of any poten-
tial arbitrator, but new mles give
both sides even more power in that
area. Today, if you are bringing your
broker to arbitration, you have the
right te velo the appointment of any
arbitrmor whose record you don’t
like. In disputes large cnengh o

FETT R e
MONEY MATTERS

GETTING
STARTED

s ¥ whogy. The
asbitratons became sympathetsc 10
bais clamns aned Somnad bee was ol s
atile for e trades.”

To bielp investors get a better shot
at putling forth their strongest arbi-
1ration case, the schools of law and
management at SUNY at Buffalo
ihave epened a securilies arbitration
clinic. The clinic only assists
jnvestors with claims tha are
525,000 or less, and the investors
must five in the Buffale avea, but
universities in other areas have

FREBRUARY 200 « BIVERSION 55

To research the background and
conduct of any brokerage frm
that’s a member of the National
Assoclation of Security Dealers,
call 800/289-9999. You can
also learm more about your
broker, your rights. and where
to file a complaint (there are
11 district offices around the

country} by visiting www.nasdr.com or |

calling 301/590-6500.
The New York Stock

are generally  pleased
with their overall expe-
rience. Nonetheless, in

site {www.nyse.com) offers similar ser-
vices to investors; you can call the

NYSE at 212/656-3000.

City securitic

attormey and fonmer

through  arbitration director of
esses, qualificd experts, and  Stock Exchange, defends vhe
documen Anyone giving westi-  changes in prelwaring o
mony at a hearing is subjeet 1o 5. He feels the co
cross: ination by 1l i vhich are ey
party. The arbitoiors sit as judge  streamline the process. Says Rob-

and jury, il they can ask clarnifyi
questions. Arbitration is

While the formal rule
dence need not be followed as
closely in securities

bins, “This should permit cases o
come 10 hearing more quickly and
preserve the lower costs Tor which
led.”

cases

15 incourt procecdings, some
observers say that arbite
lost 2 bit of its long-stading advam-
tion. For exam-
prehearing “discov-
ery” rules preseribe that the part|
exchange some of the very docu-
ments that in pas rs may have
been withhekd.

What does this mean for you, the
investor? It means that while bro-
kerages must now furnish accouwmt
and trade information, among other
internal documents, you may now be
required to disclose portions of your
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st reflect
jority vote of the arbitmiors,
el does not have to
why or how it reache
Awards

brokerage compliinee officer who
NOWw repre: small in
New York City.

That sai ealuntions submitied
10 SROs indicate that parties 10
securities arbitration proeecdings

estors in

s Web

cadre of followers.
jon, parties undertake
an infermal volumary process ander
the guidance of an impartial medi-
ator whese role is 1o try 10 forge a
settloment. Hhere, there is no winner
or loser, amd the medimor has
e power to decide the dispute,
Instead, the emphasis is on fiud-
ing a solution to which both the
investor and the broker can
voluntarily agree.

The NASD has formulated medin-
tion mles approved by the SEC for
parties who want te resolve their
issues this Early results indi-
cale a fa high percentage of
cases—perhaps
ean be settled in this forum.

So, happily, you don't have to go
to extremes when a dispue 5.
Take your broker to arbitration,
or maybe mediation, instead. ]

Howand A, Boker is a_former
arbilmtion dircelor of the
American Stock Exchange anwd
now keads his own legal and
consulting firm.



